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In this class action, Richard Thomas Dever and Dever Family

Minerals , LLC (collectively, Dever) appeal the district court's order

approving a settlement between the class of royalty interest owners

and defend,ant, EnCana Oil & Gas (USA) Inc. We affirm.

I. Background and Procedural History

This case was based on allegations by the class that EnCana

breached contracts with the class by underpaying royalties for

natural gas it produced. Specifically, the class alleged that the

contracts did not auth orize EnCana to deduct from royalty

payments the costs incurred to market natural gas after it was

severed from the wellhead.

After the class was certified by the district cottrt, notice of the

certification was mailed to approximately 6,000 class members,

including Dever. The notice included a form to fill out if the

recipient wished to opt out of the class. Approximately 150 class

members opted out of the class, but Dever choose not to do so.

In 2OOB, after the opt out period ended, the class and EnCana

reached a settlement agreement. EnCana agreed to pay $40 million

to settle the claims for royalty underpayments on natural gas

production through December 31, 2008, and also agreed to



implement new methods for calculation of royalty payments to class

members on and after Januar5r I, 2OO9 . The district court granted

preliminary approval of the class settlement.

Subsequently, a notice of the proposed settlement was mailed

to the class members informing them of the terms of the settlement

and the right to object to the settlement. Dever objected on several

grounds including, âs relevant here, that the release of class

member claims in the settlement was too broad. The class and

EnCana filed responses to Dever's objections and Dever filed a reply

brief. For the first time, in the reply brief, Dever specifred that the

release was too broad because it included decimal interest claims.

The district court held a hearing to address Dever's objection

to the settlement and consider final approval of the settlement. At

the hearing, several witnesses gave testimony regarding the

calculations of royalty payments, including class members and

experts presented by the class and Dever.

On cross-examination, Dever's counsel asked a class member

about her decimal ownership interest. She testified that a decimal

interest is the percentage ownership interest in the entire area

covered by the agreement with the operator, here EnCana. She



further explained that EnCana was responsible for calculating the

decimal interest and sending it to her to verify. She testified that in

ord.er to determine whether the calculation was correct, the

information included "the entire unit agreement":

I have a schedule of every lease in the unit agreement
along with the acreage in every lease. I have - I know
what acreage I have in the unit. And I know what my
mineral interest is in the unit. And I know what my
royalt5r interest is in the unit.

Using that information, she testified she could determine whether

the decimal interest was correct. She went on to testify that a

calculation based on that information would be different for every

class member.

Dever presented one witness at the hearing, Mary Ellen

Denomy, a certified public accountant. Denomy testified that

decimal interests were calculated on a person-by-person basis

because the decimal interest was based on "what you own and how

-- what -- how -- what percentage you own of those minerals."

After the hearing the court issued an order approving the

settlement and d.enying Dever's objection. This appeal followed.

il. Standard of Review



C.R.C.P. 23(e) provides: "A class action shall not be dismissed

or compromised without the approval of the court, and notice of the

proposed dismissal or compromise shall be given to all members of

the class in such manner as the court directs."

A trial court's approval of a settlement will not be overturned

absent a clear abuse of ,Ciscretion. Bruce W. Higley Defined Benefit

Anrruity Plon u. Kid.der, Peøboda & co.,92O P.2d BB4,891 (Colo.

App. 1996\ (Higteg). A court abuses its discretion when its decision

is manifestly arbitrary, unreasonable, or unfair. Id.

Dever contends the district court abused its discretion

because (1) the settlement released claims not included in the

complaint, (2) the notice of the settlement did not give class

members an opportunity to opt out, and (3) the settlement was not

fair because the district court lacked evid.ence of value of the

decimal interest claims. We disagree with all these contentions.

III. Decimal Interest Claims

Dever contends that the d.istrict court abused its discretion by

approving a settlement that encompassed decimal interest claims,

which were not addressed in the class complaint. We disagree'



EnCana contends Dever did not preserve this claim for appeal.

We disagree. Dever objected to the broad coverage of the settlement

in its initial objection to the settlement agreement and then

elaborated on the claim in its reply to support the objection to the

settlement agreement by specifically taking issue with the inclusion

of the decimal interest claims. The district court addressed the

issue in its findings of facts and conclusions of law approving the

class settlement. Therefore, we conclude the issue was preserved

for appeal. See generally Titan Indem. Co. u. Sch. Dist. No. 1, I2g

P.3d IO75, IO78 (Colo. ApP. 2005).

Dever contends the decimal interest claims were included in

the settlement, but not the complaint, based on the broad coverage

of the settlement. The complaint alleged that EnCana breached the

royalty agreements by failing to pay based upon the prices received

by Encana on its sale of natural gas and gas liquids at the

commercial market. In its prayer for relief the class requested

d.amages and a declaratory judgment determining the appropriate

methods for EnCana's calculation of future royalty payments. The

notice to class members regarding the settlement stated: "lJpon

final Court approval, all members of the Class will receive the



benefits of the Class Settlement and will be bound by the resulting

Order in the Lawsuit, barring them from bringing any claim against

BnCana related to royalty calculations which are covered by the

Settlement Agreement." The settlement also contained a release

and, a covenant not to sue based on claims settled pursuant to the

agreement.

"Plaintiffs in a class action may release claims that were or

could have been pled in exchange for settlement relief." Wal-Mart

Stores, Inc. u. Visa (J.5.A., ?nc.,396 F.3d 96, LO6-O7 (2d Cir. 2OO5).

Class action plaintiffs' authority to release claims is limited by the

identical factual predicate doctrine, which allows plaintiffs to

release claims that share the same integral facts as settled claims.

Id. The identical factual predicate doctrine serves an important

purpose because without this doctrine, in the face of a defendant's

nearly limitless liability, class action settlements would not occllr.

Id". All the parties agree the factual predicate doctrine is applicable

here.

To support its contention Dever relies on the testimony of

Denomy that she conducted audits of EnCana several years earlier

for royalty owner clients and encountered situations where the



decimal interest was ywrong and needed to be recalculated. The

district court considered her testirnony and observed that "Ms.

Denomy admitted that she brought no documents to the Hearing to

substantiate her testimony," and "also admitted she had never told

EnCana during the audits about her belief that EnCana was

substantially underpaying royalties." Further, the court noted her

testimony was contradicted by substantial evidence in the record,

specifically, by the testimony of Don Phend, a certified public

accountant retained by the class to provide an analysis of the

alleged royalty underpayments, and Mary Viviano, General Counsel

for EnCana, who was familiar with EnCana's general policies and

methods for calculating royalties. Accordingly, the district court

concluded Denomy's testimony was not persuasive.

In its findings of fact and conclusions of law regarding the

class's motion for final approval of class settlement, the court

discussed Dever's contention that the decimal interest claim could

not be brought in a class action suit. The district court concluded:

[T]he question of a royalty owner's decimal interest is
necessarily intertwined with the calculation of the
amount to be paid to each Class member pursuant to the
Settlement Agreement, as reflected in the Preliminary
Allocation Schedule. Without reliance on the decimal



interest shown in EnCana's records, it would be
impossible to determine how much to pay each of the
Class members under the Settlement. Accordingly, the
release of decimal interest claims prior to JanuarSr 1,

2008 is appropriate in this case.

In light of the court's consideration of the testimony provided at the

hearing and its explanation of why it did not find Dever's witness

persuasive, we perceive no abuse of discretion in that conclusion.

Dever also relies on National Super Spuds, Inc. u. Neu York

Mercantile Exclmnge, 660 F.2d 9 (2d Cir. 1981), to support its

contention. In that case, involving potato futures contracts, a class

action settlement released claims for both liquidated and

unliquidated contracts. Id. at IL, 14. However, "[t]he complaint did

not state any claims based on any contracts other than those

liquidated." Id. at 17. Likewise, the notice only referred to claims

based on liquidated contracts. Therefore, the court concluded that

the settlement improperly released claims based on unliquidated

contracts. Id. at 21.

We agree with BnCana that National Super Spuds is

distinguishable because here \Me are not dealing with two separate

contracts. Rather, if EnCana improperly calculated decimal

interests it would ultimately affect the royalty payment under the



only contracts between EnCana and the class. Furthermore,

although the decimal interest might be different for each party, the

royalty payments are still based on the same calculation and the

same contract. Accordingly, Dever's reliance on National Super

Spud is misplaced.

The district court did not abuse its discretion by approving a

settlement that encompassed decimal interest claims.

IV. Second Opt Out OpportunitY

Dever contend.s that the class members should have been

given a second opportunity to opt out of the class on receiving

notice of the settlement. We disagree.

The first notice complied with C.R.C.P. 23(c)(2), which provides

in relevant part:

[T]he court shall direct to the members of the class the
best notice practicable under the circumstances,
including individual notice to all members who can be
identified through reasonable effort. The notice shall
advise each member that: (A) The court will exclude him
from the class if he so requests by a specified date; (B)

the judgment, whether favorable or not, will include all
members who do not request exclusion; and (C) any
member who does not request exclusion flâY, if he
desires, enter an appearance through his counsel.



The class action notice provided, as relevant here, (1) "To be

excluded from the EnCana Class, you must provide a written

election to be excluded . . on or before January 30, 2008"; (2\

,,[Y]ou will be bound by the judgment and final disposition .

regardless of whether the outcome is favorable to you"; and (3) "Any

Class member who does not request exclusion flâY, however, enter

an appearance herein thorough their [sic] own separate counsel."

This notice is consistent and in compliance with C.R.C.P. 23.

We reco gníze that the settlement occurred after the opt out

period expired.. However, the notice of the settlement provided an

opportunity for class members to object, as Dever did here.

Further, in its final judgment and order of dismissal with

prejudice, the district court evaluated the suitability of the notice:

In accord.ance with the Court's Preliminary Order and
Modified Notice Order, Class Counsel caused to be
mailed to members of the Class . . notices in the forms
approved by the court . . . and caused to be published a
summary notice of the proposed settlement of this action
in the form and manner approved by the Court The
Court finds that the notice provided to Class Members
constituted the best and most practicable notice under
the circumstances and included individual notice to all
class Members who could be identified by reasonable
effort.
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