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THIRD AMENDED CLASS ACTION COMPLAINT AND  

DEMAND FOR JURY TRIAL 
 

 
Plaintiff Donna K. Duffy as Power of Attorney for Buddy Wayne Baker as Trustee of the 

Buddy Wayne Baker Revocable Trust (“Plaintiff”), on behalf of itself and the class of similarly 

situated persons as described herein, brings this third amended class action complaint for breach 

of contract against Defendant PDC Energy, Inc. (“PDC Energy”).1 

 

                                                 
1 Consistent with the July 6, 2017 Colorado Court of Appeals Opinion, PDC Energy is the only remaining Defendant, 
and Plaintiffs’ breach of contract claim against PDC Energy with regard to royalties PDC Energy failed to pay on 
proceeds retained by DCP Midstream LP is the remaining claim.  
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THE PARTIES 

1. Plaintiff Donna K. Duffy as Power of Attorney for Buddy Wayne Baker as Trustee 

of the Buddy Wayne Baker Revocable Trust, is an individual who resides at 2437 Reed Street, 

Lakewood, Colorado, 80214. Both Duffy and Baker are citizens and residents of Colorado. 

2. Plaintiff brings this action on behalf of itself and a class of similarly situated 

persons which is defined as: (1) the members of the settlement class (“the PDC settlement class”) 

in a class action case which was previously litigated against Petroleum Development Corporation 

(“PDC”) in the United States District Court for the District of Colorado (“the PDC class action”) 

and which was settled on a class-wide basis pursuant to a class settlement agreement which was 

executed in 2008 (“the PDC class settlement agreement”), and who have received any royalty 

payment from PDC or its successor in interest, PDC Energy, since July 1, 2009 based upon 

payments made by DCP Midstream, LP (“DCP”) to PDC Energy or PDC under a percentage of 

proceeds gas purchase agreement (“percentage of proceeds agreement”).   

3. Buddy Baker as Trustee was a named plaintiff in the PDC class action, and a Mr. 

Baker was member of the PDC settlement class.  The claims on behalf of the PDC settlement class 

which Plaintiff asserts in this complaint against PDC Energy satisfy the class certification 

requirements of C.R.C.P. 23(b)(3). 

4. Defendant PDC Energy is a corporation duly organized and existing under the laws 

of the State of Nevada, with its principal place of business located at 1775 Sherman St., Suite 3000, 

Denver, Colorado 80203.  PDC Energy is a successor in interest to PDC.  PDC and PDC Energy 

are hereafter collectively referred to as “PDC Energy.”   
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JURISDICTION 

5. This Court has personal jurisdiction over PDC Energy pursuant to C.R.S. § 13-1-

124, because PDC Energy conducts substantial business activities in the State of Colorado and the 

acts and conduct giving rise to the claims asserted in this class action complaint occurred in 

Colorado. 

6. Venue is proper in this Court pursuant to C.R.C.P. 98(c) because PDC Energy has 

a place of business located within the City and County of Denver, Colorado.  

CLASS ACTION ALLEGATIONS 
 

7. The number of persons in the proposed Class is so numerous that joinder of all such 

persons in this litigation is impractical.       

8. There are numerous questions of law and fact which are common to the Class. 

9. The claims of Plaintiffs are typical of the claims of the other Class members. 

10. Plaintiffs and their attorneys will fairly and adequately protect the interest of the 

Class, and Plaintiffs’ interests in this litigation do not conflict with the interests of other Class 

members. 

11. The common issues of law and fact predominate over any individual issues which 

may exist. 

12. The maintenance of this case as a class action on behalf of the described Class is 

superior to other methods for the fair and efficient adjudication of the Class members’ claims.                                                  

GENERAL ALLEGATIONS 

13. Plaintiff has, for many years, received royalties from PDC Energy. Plaintiff 

received those royalties under a royalty agreement which is a type of royalty agreement which is 

covered under the PDC class settlement agreement.  Plaintiff has received royalty payments from 
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PDC Energy since July 1, 2009 which were based upon proceeds paid by DCP to PDC Energy 

under percentage of proceeds agreements, and which were subject to the PDC class settlement 

agreement. 

14. The PDC settlement class of royalty owners who were bound by the terms of the 

PDC class settlement agreement included the following persons:  

"Settlement Class" means all individuals and entities, private or public, to whom 
PDC has paid or as of the Effective Date is paying Royalties (either directly or 
indirectly through DCP or DCP's predecessors or successors and either on its own 
behalf or on behalf of Other Working Interest Owners) under Leases on Natural 
Gas and Liquids produced, billed, or sold since April 1, 2001from wells located in 
the Subject Counties, according to the business records maintained by PDC. The 
Settlement Class excludes persons receiving Royalties pursuant to Leases that 
expressly authorize the deduction of Post-Wellhead Expenses…, PDC, the federal 
government, legally recognized Indian tribes, any persons or entities that own a 
working interest in any well in the Subject Counties operated by PDC, and any 
person who currently serves as a judge in either of the Consolidated Cases and their 
spouse. Certain members of the Settlement Class have interests in different types 
of Leases and are included in the Settlement Class only as far as their interests in 
Leases that are not Excluded Leases. 
 
15.  The above-referenced “PDC settlement class” is hereafter referred to as “the 

Class.”  Plaintiff brings this action on behalf of the Class, and seeks C.R.C.P. 23(b)(3) certification 

of the Class.   

16. The PDC Energy class settlement agreement resolved two consolidated class action 

lawsuits for royalty underpayments filed against PDC Energy in the District Court for Weld 

County, Colorado.  On May 29, 2007, Plaintiff Glen Droegemueller filed a class action complaint 

against PDC Energy (“the Droegemueller action”).  PDC Energy filed its answer to the 

Droegemueller action on July 9, 2007. 

17. On June 28, 2007, PDC Energy removed the Droegemueller action to the United 

States District Court for the District of Colorado.   
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18. On December 3, 2007, Plaintiffs Ted Amsbaugh, Donald L. Kretsch and Barbara 

H. Kretsch, as co-trustees of the Kretsch Living Trust, and Buddy Baker filed their class action 

complaint (“the Amsbaugh action”) against PDC Energy in the United States District Court for the 

District of Colorado.  On January 18, 2008, PDC Energy filed its answer to the Amsbaugh 

Plaintiffs’ class action complaint. 

19. On January 4, 2008, the Amsbaugh Plaintiffs filed their motion to consolidate the 

Droegemueller action and the Amsbaugh action.  On January 28, 2008, the United States District 

Court for the District of Colorado entered its Order granting the Amsbaugh Plaintiffs’ motion to 

consolidate the Droegemueller and the Amsbaugh actions.   

20. On or about October 6, 2008, PDC and the Class entered into the PDC class 

settlement agreement.  The United States District Court for the District of Colorado approved the 

PDC Energy class settlement agreement by order and judgment entered on April 7, 2009.  

21. As part of the PDC Energy class settlement agreement, PDC Energy and the 

members of the Class agreed upon a future royalty calculation method by PDC Energy for natural 

gas that was to be produced by PDC Energy on and after July 1, 2009 in Adams, Broomfield, 

Larimer, Weld and Yuma Counties in Colorado.  As part of this future royalty calculation method, 

in those situations where PDC Energy has entered into a percentage of proceeds agreement with a 

provider of post-wellhead services, PDC Energy agreed to pay the Class members a royalty based 

on 100 percent of the amounts which a post-wellhead service provider paid to PDC Energy, and 

also based on 50 percent of the amount of sales proceeds retained by the provider of such post-

wellhead services.  For example, in situations where DCP was the provider of post-wellhead 

services to PDC Energy under a percentage of proceeds agreement, the members of the Class were 

entitled to be paid royalties by PDC Energy based on 100 percent of the dollar amounts which 
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DCP returned to PDC Energy, and 50 percent of the amount of sale proceeds retained by DCP as 

the provider of post-wellhead services.  Thus, to the extent that DCP has breached its percentage 

of proceeds agreements with PDC Energy by failing to pay the full amounts which DCP has owed 

to PDC Energy under such agreements, Plaintiffs and the members of the Class have been damaged 

by such breaches, and have been underpaid under the future royalty payment provisions of the 

PDC class settlement agreement.   

22. PDC Energy has held interests in certain oil and gas leases located in Adams, 

Boulder, Broomfield, Larimer and Weld Counties in Colorado (the “Leases”) since July 1, 2009.  

23. From these Leases PDC Energy produces natural gas, associated natural gas liquids 

(“NGLs” or “Plant Products”) and condensed liquid hydrocarbons (“Condensate”).  

24. Before PDC Energy’s natural gas can be sold, it has to be processed to remove 

impurities and to separate the liquid hydrocarbons from the natural gas stream. At the point of 

extraction, the natural gas contains methane, ethane, propane, butanes, pentanes, and higher 

molecular weight hydrocarbons.  

25. Gas processing involves the separation of the natural gas stream into the gaseous 

components and the liquid components referenced above.  After processing, the gaseous 

hydrocarbons are sold as “Residue Gas.”  The liquid components, otherwise known as NGLs or 

Plant Products, are also transferred to third parties to be transported for further fractionation before 

the NGL products can be sold to third party purchasers.  

26. PDC Energy delivers its raw natural gas to DCP pursuant to various percentage of 

proceeds processing agreements (the “percentage of proceeds agreements”). 

27. DCP gathers and processes PDC Energy’s Gas along with the gas of other oil and 

gas producers. The percentage of proceeds agreements provide for a process under which PDC 
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Energy is allocated its proportionate share of the revenues from the sale of Residue Gas and NGLs 

attributable to PDC Energy’s Gas. As set forth in the percentage of proceeds agreements, DCP is 

obligated to pay PDC Energy a percentage of the proceeds on the sale of the Residue Gas and 

NGLs after gathering, treating, compressing and processing take place 

28. On May 18, 2018, consistent with the representations made during the case 

management conference, PDC Energy identified, for the first time, the 24 percentage of proceeds 

contracts, which are at issue in this litigation, whereby PDC Energy transferred its natural gas to 

DCP for processing services and PDC Energy and DCP shared in the sales proceeds. 

29. As a general matter, Gas produced from certain lands and/or wells is “dedicated” 

to a particular percentage of proceeds agreement. Accordingly, DCP pays PDC Energy for the Gas 

produced by a particular well based upon the terms of the percentage of proceeds agreement to 

which that Gas is dedicated. 

30. DCP identifies percentage of proceeds agreement using a numbering system which 

includes a prefix of either “WEL” or “SP” followed by seven numbers (e.g., SP0002500, 

WEL0021000). 

31. DCP’s predecessor in interest identified the percentage of proceeds agreements 

using a numbering system, which includes a prefix “GPA” followed by three numbers and one or 

more letters (e.g., GPA.032.BT). 

32. DCP sends PDC Energy monthly settlement statements describing the production 

and revenues attributable to PDC Energy’s Gas. For each point of delivery, the settlement 

statement provides the applicable Contract ID of the percentage of proceeds agreements pursuant 

to which the Gas is delivered at a designated delivery point, which the Gas is dedicated. 
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33. The amount that DCP pays PDC Energy for its Gas is reflected on the monthly 

settlement statements provided to PDC Energy. 

34. PDC Energy and DCP has delivered and processed Gas, in which Plaintiff and the 

Class members have an interest, pursuant to 24 percentage of proceeds agreements listed on 

Exhibit 1, attached hereto. 

35. Many of the percentage of proceeds agreements give PDC Energy the right to audit 

DCP’s accounting records and other data for the purpose of determining whether DCP has properly 

paid PDC Energy for its Gas under the percentage of proceeds agreements. 

36. PDC Energy conducted audits of DCP’s accounting records and other data and 

discovered that DCP has failed to properly pay PDC Energy for its Residue Gas and NGLs and 

has failed to adhere to the requirements of the percentage of proceeds agreements. 

37. In several of the applicable percentage of proceeds agreements, DCP is required to 

pay PDC Energy a higher percentage of proceeds attributable to the sale of the Residue Gas and 

NGLs allocated to PDC Energy after DCP realized a certain level of income from those 

agreements. Based on information recently produced by PDC Energy, these agreements include, 

but may not be limited to, the percentage of proceeds agreements with the following Contract ID 

numbers:  WEL0054000, WEL0057000 (a/k/a GPA.031.K), and WEL0203000, (collectively, the 

“Payout Agreements”). 

38. The Payout Agreements provide that once DCP recoups its investment to connect 

the wells subject to the agreement (i.e. payout), PDC Energy is to receive a higher percentage of 

proceeds on sales of Residue Gas and NGLs. After payout, the percentage of proceeds that PDC 

Energy receives for Residue Gas and NGLs will increase by 5% and 20%, respectively. 
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39. For example, pursuant to Payout Agreement WEL0054000, before payout PDC 

Energy receives 90% of the Residue Gas proceeds and 45% of the Plant Product proceeds. After 

payout, PDC Energy receives 95% of the Residue Gas proceeds and 65% of the Plant Product 

proceeds. 

40. The Payout Agreements were executed by PDC Energy’s and DCP’s predecessors-

in-interest in the years 1983, 1984, 1985, 1987 and 1988.  DCP has never paid PDC Energy the 

higher percentage of proceeds required after payout, but has rather improperly retained a higher 

percentage of the proceeds. 

41. The Payout Agreements require DCP to provide quarterly statements to PDC 

Energy documenting both capital investments and revenues credited towards those investments.  

Upon information and belief, DCP never provided PDC Energy with any such statement. 

42. In or about October of 2011, PDC Energy requested the payout calculation 

regarding WEL0054000. DCP failed to provide such information. 

43. Upon information and belief, sometime prior to 2007, DCP or its predecessors-in-

interest recouped its investment as provided in the Payout Agreements. 

44. DCP breached the Payout Agreements by failing to provide quarterly statements 

documenting capital investments and revenues and by failing to pay PDC Energy the after-payout 

percentages of proceeds. 

45. Within its gathering system, DCP has installed equipment to capture, contain and 

measure hydrocarbon vapors emanating from the gas, including PDC Energy’s Gas. This 

equipment is generally referred to as the Vapor Recovery Units (“VRUs”). 

46. When allocating Residue Gas and NGLs to PDC Energy and other producers, DCP 

allocates volumes and revenues to these VRUs just as if the VRUs were producing wells. 
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47. The VRUs do not produce hydrocarbons, they simply collect and contain the 

hydrocarbons already included in PDC Energy’s Gas and the Gas of other producers. 

48. Allocation of Residue Gas and NGLs to these VRUs dilutes PDC Energy’s share 

of the amount of such products and related revenues. 

49. DCP retains all revenue associated with the volumes of Residue Gas and NGLs 

allocated to the VRU. 

50. DCP’s allocation of Residue Gas and NGLs to the VRUs and DCP’s related 

retention of the revenues attributable to such volumes under any of the applicable percentage of 

proceeds agreements is a breach of such agreements. 

51. Ethane separated from the natural gas stream can be sold either in its liquid form as 

a Plant Product or it can be reintroduced into the gaseous stream and sold as Residue Gas. 

52. Some of the percentage of proceeds agreements give DCP the authority to decide 

to what extent ethane will be sold as a Plant Product or as part of the Residue Gas stream. 

53. However, when DCP decides to reintroduce ethane into the gaseous stream and sell 

it as Residue Gas, DCP does not pay PDC Energy for the ethane based on the percentage of 

proceeds that PDC Energy is to receive for Residue Gas. Instead, DCP pays PDC Energy the 

percentage of proceeds for NGLs. 

54. Many of the percentage of proceeds agreements provide that PDC Energy receives 

a lower percentage of proceeds on Plant Product revenue compared to Residue Gas revenue. 

55. Some percentage of proceeds agreements provide that PDC Energy receives the 

same percentage of proceeds on Residue Gas and Plant Product revenues. These percentage of 

proceeds agreements include, but are not limited to, Contract ID Nos. WEL007000, WEL0025000, 

WEL0058000, WEL0033000, and WEL0034000. 
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56. DCP charges PDC Energy fractionation fees in order to separate the ethane from 

the natural gas stream. Accordingly, DCP is charging PDC Energy a fee in order to fractionate 

ethane that DCP then reintroduces in the Residue Gas and sells for a premium. However, PDC 

Energy does not share in the benefits of the reintroduction of ethane into the Residue Gas stream. 

57. DCP’s practice of ethane reintroduction without proper payment to PDC Energy is 

a breach of the percentage of proceeds agreements, except to the extent that such contract requires 

payment of the same percentage of proceeds for Residue Gas and NGLs. 

58. Certain liquid hydrocarbons condense within DCP’s natural gas gathering system, 

which DCP removes upstream of the inlets to the gas processing plants. These condensed liquid 

hydrocarbons are commonly referred to as drip or gas condensate. 

59. Some of the percentage of proceeds agreements discuss Condensate. These 

contracts include an Appendix (typically Appendix B) containing the “General Terms and 

Conditions” of the agreements, which contain two provisions addressing Condensate. 

a.   Section 2.C. of the General Terms and Conditions states that DCP “shall construct, 

maintain, own and operate all necessary facilities to accept Seller’s Gas at the Point(s) 

of Delivery. [DCP] shall keep [DCP’s] Gathering System reasonably clear of 

obstruction and in consideration thereof shall own all liquids or collected and removed 

from same.” 

b.   Further, the definition of Plant Products found in Section 1 of the General Terms and 

conditions state that “Plant Products shall not be deemed to include liquids or drip 

(condensed hydrocarbons) which have collected in and are removed from [DCP’s] 

Gathering System upstream of the inlets to the Gas Plants.” 
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60. Most percentage of proceeds agreements, particularly those executed prior to 1990, 

do not include the terms described in Paragraph 59. Under such agreements, the Condensate should 

be treated as a NGL or Plant Product. Therefore, in such percentage of proceeds agreements, PDC 

Energy is entitled to receive proceeds on the sale of the Condensate based on the percentage of 

proceeds specified for NGLs. 

61. DCP retains and sells for its own account all of the Condensate attributable to all 

of PDC Energy’s Gas without regard to whether the particular percentage of proceeds agreement 

addresses Condensate. 

62. DCP’s retention of the proceeds for Condensate attributable to Gas sold under 

percentage of proceeds agreements, which do not discuss Condensate, is a breach of the percentage 

of proceeds agreements, except to the extent that such agreements include the terms described in 

Paragraph 58 above. 

63. The percentage of proceeds agreements require DCP to maintain certain average 

maximum operating pressures in DCP’s gathering system (“Contract Pressure”). 

64. DCP regularly operates its gathering system in excess of the Contract Pressure. 

65. Operation of DCP’s gathering system above Contract Pressure prevents PDC 

Energy from being able to deliver its gas to DCP’s gathering and processing facilities and causes 

significant damage to PDC Energy. 

66. DCP’s failure to maintain Contract Pressure in its gathering system is in breach of 

the percentage of proceeds agreements. 

67. Some of the percentage of proceeds agreements allow DCP to charge fees for 

transportation and fractionation of the NGLs. 



13 
 

68. Upon information and belief, DCP charges fees in excess of the fees allowed by the 

percentage of proceeds agreements for transportation and fractionation. 

69. Upon information and belief, DCP fractionates NGLs regardless of whether such 

fractionation is cost effective or benefits PDC Energy. 

70. Upon information and belief, DCP unnecessarily transports and fractionates NGLs 

for the purpose of obtaining increased revenues from the related transportation and fractionation 

fees. 

71. The practices of DCP described above are breaches of the applicable percentage of 

proceeds agreements. 

72. On July 10, 2013, PDC Energy sent an audit letter to DCP which stated that DCP 

failed to properly pay PDC Energy for its Residue Gas, NGLs and Condensate and adhere to the 

contractual provisions of the percentage of proceeds agreements.  A copy of the audit letter is 

attached hereto as Exhibit 2. 

73. Many of the 24 percentage of proceeds agreements recently identified by PDC 

Energy were analyzed by PDC Energy’s auditor and are specifically identified within the audit 

letter. 

74. The percentage of proceeds agreements also recognized that the members of the 

Class would receive distribution of revenues as owners of interests in the Residue Gas, NGLs, and 

Condensate from the amounts DCP paid PDC Energy under the percentage of proceeds 

agreements.  PDC Energy’s payments of royalties to Baker and the Class members were dependent 

upon the amounts which were owed to PDC Energy and the amounts retained by DCP under the 

percentage of proceeds agreements. 
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75. As a result of DCP’s above-referenced breaches of its obligations to PDC Energy 

under the applicable percentage of proceeds agreements since July 1, 2009, PDC Energy has 

breached its royalty payment obligations to Baker and the PDC Settlement Class members, and 

has underpaid the amount of royalties owed to Baker and the PDC Settlement Class members 

under the future royalty payment method provisions of the PDC Settlement Agreement. 

76. Neither DCP nor PDC Energy has made any efforts to notify the members of the 

Class that their ownership interest in the gas was affected by DCP underpaying PDC Energy on 

DCP’s sales of PDC Energy’s Residue Gas, NGLs, and Condensate. 

77. DCP has made no effort to change its course of conduct or reimburse PDC Energy 

for the amounts DCP underpaid PDC Energy, and neither DCP nor PDC Energy have made any 

efforts to reimburse the PDC Settlement Class members for their royalties which have been 

underpaid. 

FIRST CLAIM FOR RELIEF 
(PDC ENERGY’S BREACH OF CONTRACT) 

 
78. Plaintiff adopts and incorporates all allegations contained in Paragraphs 1-77 as if 

fully set forth herein.    

79. Plaintiff, the Class, and PDC Energy are parties to, and bound by, the terms of the 

PDC Settlement Agreement.   

80. Plaintiff and the Class have received royalty payments from PDC Energy since July 

1, 2009. 

81. PDC Energy has materially breached the terms of the PDC settlement agreement 

by failing to pay the royalties owed to Plaintiffs and the Class under the future royalty payment 

method applicable to percentage of proceeds agreements, as set forth in the PDC Settlement 
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Agreement under Provision 6(a) relating to the post-wellhead expenses that were actually incurred 

by PDC Energy. 

82. Plaintiff and the PDC settlement class members have sustained substantial damages 

as a direct consequence of PDC Energy’s breaches of the PDC class settlement agreement, and are 

entitled to judgment in their favor against PDC Energy, including an award of damages resulting 

from PDC Energy’s contractual breaches. 

PRAYER FOR RELIEF 

 Wherefore, Plaintiff prays for the following relief:  

a. An order certifying Plaintiff’s claims on behalf of the Class as a class action under 

C.R.C.P. 23(b)(3), or in the alternative 23(b)(2); 

b. Judgment in favor of Plaintiff and the Class on each of their claims for relief against 

PDC Energy as set forth herein; 

c. An award of monetary damages to Plaintiff and the members of the Class as a result 

of PDC Energy’s breach of contract; 

d. An award of prejudgment interest to Plaintiff and the members of the Class under 

the applicable Colorado statutory rate of eight percent per annum, compounded 

annually, as set forth in C.R.S. § 5-12-102(b), or at an appropriate rate of moratory 

interest pursuant to C.R.S. § 5-12-102(a), whichever prejudgment interest rate is 

higher, on any amount of royalties which have been underpaid to Plaintiffs and the 

Class since July 1, 2009; 

e. A judgment declaring the rights and liabilities of PDC Energy and Plaintiff and the 

Class as prayed for in this Complaint; 

f. An award of costs under the applicable Colorado law; and 
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g. Such further relief as the Court deems just. 

DEMAND FOR JURY TRIAL 

 Plaintiffs and the Class Demand A Jury Trial On All Issues So Triable.  

Dated:  April 8, 2019      /s/ Stacy A, Burrows    
          Stacy A. Burrows, CO Bar No. 49199 
       George A. Barton, MO Bar No. 26249 
       Law Offices of George A. Barton, P.C.  
       7227 Metcalf Ave., Ste. 301 
       Overland Park, KS 66204 
       (913) 563-6253 
       Fax: (913) 563-6259 
       Email: stacy@georgebartonlaw.com 
        gab@georgebartonlaw.com  
         

ATTORNEYS FOR PLAINTIFFS  
AND THE CLASS    

 
CERTIFICATE OF SERVICE 

 
 I certify that on April 8, 2019, I served a copy of the foregoing document on the following 
by Electronic Service by the Integrated Colorado Courts E-filing System (ICCES) and by U.S. 
Mail: 
 
 Elizabeth H. Titus 
 Jessica Black Livingston  
 Elizabeth Och 
 Hogan Lovells US LLP 
 1601 Wewatta Street, Ste. 900 
 Denver, Colorado 80202 
  
 Attorneys for PDC Energy, Inc. 
       /s/ Stacy A, Burrows    
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