
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLORADO 

Civil Action No. 17-cv-01990-MEH 

ELNA SEFCOVIC, LLC, WHITE RIVER 
ROYALTIES, LLC, JUHAN, LP and ROY 

ROYALTY, INC., individually and on behalf of 

all others similarly situated, 

Plaintiffs, 

v.

TEP ROCKY MOUNTAIN, LLC, 

Defendant. 

ORDER ON CLASS COUNSEL’S MOTION FOR ATTORNEYS’ FEES, 

LITIGATION EXPENSES, AND INCENTIVE AWARD PAYMENTS  

TO THE CLASS REPRESENTATIVES 

This matter comes before the Court on Class Counsel’s motion for an award of 

attorneys’ fees, litigation expenses, and incentive payments to three Class Representatives, filed 

on October 30, 2018.  ECF No. 93.  The Court has considered Class Counsel’s motion, the 

memorandum in support thereof, the exhibits and declarations submitted in support of the 

motion, the arguments presented by Class Counsel at the final approval hearing before the 

Court on February 20, 2019, and all other statements in the record relating to the requested 

attorneys’ fees, litigation expenses, and the requested Class Representative incentive awards.  

The Court further notes that Defendant TEP Rocky Mountain, LLC (“TEP”) has taken no 

position with regard to this motion.   The motion is granted as follows.

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

Having considered the foregoing, the Court finds and concludes as follows: 
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1. Pursuant to the Settlement Agreement between the Plaintiffs and TEP, TEP has agreed to

resolve the Class members’ claims for royalty underpayments on TEP’s natural gas

production through May 31, 2018 for the amount of $10,025,308.  After taking into account the 

opt-out credit to which TEP is entitled because of the election of certain Class members to

exclude themselves from the Settlement Class, the Net Settlement Fund, before subtraction of 

litigation expenses, is $7,991,505.33. 

2. In addition to the Net Settlement Fund payment, TEP will implement a future royalty

calculation method for its calculation and payment of royalties on natural gas produced and sold 

on and after June 1, 2018 to the members of Subclass I and Subclass IV.   

3. Class Counsel request reimbursement of $104,915.95 for litigation expenses.  This includes

$95,615.95 for litigation expenses that Class Counsel incurred through October 30, 2018, as well 

as $9,300.00 in additional litigation expenses that Class Counsel expect to incur in the further 

handling of this class litigation and class settlement administration. 

4. The Court finds that the litigation expenses for which Class Counsel seek reimbursement

has been reasonably incurred by Class Counsel in the prosecution of this litigation, and that the 

estimated future expenses will be reasonably incurred in the further handling of this litigation by 

Class Counsel.  The Court therefore approves Class Counsel’s request for reimbursement of 

litigation expenses in the amount of $104,915.95. 

5. Class Counsel seek attorneys’ fees of $2,627,600.00, which equal 33.33 percent of the

$7,883,589.38 Net Class Settlement amount, after subtracting: (1) the requested litigation 

expenses of $104,915.95; and (2) the $3,000.00 escrow agent expense associated with 

administering the Class Settlement Fund. 
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6. The Class Settlement Agreement creates a “common fund” for payments to the Settlement

Class members.  Under Tenth Circuit case law, attorneys’ fees in common fund cases are generally 

awarded based on a reasonable percentage of the fund created.  Brown v. Phillips Petroleum Co., 

838 F.2d 451, 454 (10th Cir. 1988); Gottlieb v. Barry, 43 F.3d 474, 482-83 (10th Cir. 1994).  In 

Brown, the Tenth Circuit held that determining an attorneys’ fee award based on a percentage of a 

common fund is warranted, particularly where the common fund has been created as a result of 

class counsel’s efforts.  838 F.2d at 454.   

7. In determining whether Class Counsel’s request for an award of attorneys’ fees equal to

one-third of the Net Settlement Fund, minus expenses, is warranted, the Tenth Circuit directs that 

the twelve factors identified in Johnson v. Georgia Highway Express, Inc., 488 F.2d 714, 717-19 

(5th Cir. 1974), should be considered in a common fund case.  Id.  An evaluation of the 

most pertinent Johnson factors confirms that Class Counsel’s request for an award of attorneys’ 

fees is reasonable, and should be approved. 

8. In Brown, the Tenth Circuit recognized that the Johnson factor to be given the greatest 

weight is the monetary result achieved for the benefit of the class, which is often considered to 

be “decisive.”  Brown, 838 F.2d at 456.  Here, the monetary results Class Counsel have 

recovered for the benefit of the Class in this case are very good compared to the amount in 

dispute, which supports Class Counsel’s fee request. 

9. Two other Johnson factors to consider are the “customary fee” and the fees awarded in

similar class action cases.  Brown, 838 F.2d at 454-55.  In numerous other class action 

royalty underpayment cases, in which this Court or Colorado state courts have awarded 

attorneys’ fees to class counsel from a settlement fund, the fees awarded generally have been 

for one-third of the class settlement fund, or sometimes a higher percentage of the settlement 

fund.  (See Exhibits 2-7 attached to Class Counsel’s memorandum in support of their motion for 

attorneys’ fees).  Thus, Class Counsel’s requested attorneys’ fees in this case are clearly in 
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accordance with the customary attorneys’ fee awards to class counsel in similar Colorado royalty 

underpayment class action cases. 

10. Another Johnson factor is the time and labor involved.  Class Counsel’s time value lodestar

in this case, through October 30, 2018, is in the amount of $1,815,980.00.  In addition, Class 

Counsel estimate that Class Counsel will incur $98,750.00 in additional hourly rate lodestar 

through the completion of this litigation.  Thus, Class Counsel’s total hourly rate lodestar for this 

class action litigation is estimated to be approximately $1,919,105.00.  Class Counsel’s 

attorneys’ fee request of $2,627,600.00 therefore represents a “multiplier” of approximately 

1.37 times Class Counsel’s $1,919,105.00 lodestar amount.  This 1.37 multiplier is comparable 

to the lodestar multipliers which have been consistently awarded by judges in the District of 

Colorado.  See Davis v. Crilly, 292 F. Supp. 3d 1167, 1174 (D. Colo. 2018); Shaulis v. Falcon 

Subsidiary, LLC, 2018 WL 4620388, at *2 (D. Colo. Sept. 26, 2018).  Thus, the time and labor 

devoted by Class Counsel fully supports Class Counsel’s requested attorneys’ fee award. 

11. An additional factor supporting Class Counsel’s requested attorneys’ fee award is that

Class Counsel have represented each of the Class Representatives on a contingent fee basis, under 

which Class Counsel’s contingent fee is one-third of the net recovery obtained, after subtraction 

of the client’s share of litigation expenses.  The fact that Class Counsel represented the Class 

Representatives on a contingent fee basis meant that Class Counsel were at risk for both their time 

investment and their investment of substantial amounts in litigation expenses.  The significant 

litigation risks faced by Class Counsel at the outset of this case further supports Class Counsel’s 

fee request.  See Lucas v. Kmart Corp., 2006 WL 2729260, at * 6 (D. Colo. July 27, 2006).  
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12. Based on the foregoing, the Court finds that an analysis of the relevant Johnson factors

confirms that an award of attorneys’ fees to Class Counsel in the amount of $2,627,600 is 

warranted. 

13. Class Counsel are also requesting approval of incentive awards totaling $15,000.00 for three

Class Representatives, as follows: $5,000 to Elna Sefcovic, LLC; $5,000 to Juhan, LP; and 

$5,000 to Roy Royalty, Inc.  Each Class Representative has been actively involved in working 

with Class Counsel during this litigation process by providing documents and information to 

Class Counsel and in consulting with Class Counsel regarding various aspects of this litigation.  

The purpose of incentive awards is to encourage people with significant claims to pursue actions 

on behalf of others similarly situated.  In re Cardizem CD Antitrust Litig., 218 F.R.D. 508, 535 

(E.D. Mich. 2003).  Numerous courts have recognized that incentive awards are an efficient 

and productive way of encouraging members of a class to become class representatives, and 

rewarding individual efforts taken on behalf of a class.  See Hadix v. Johnson, 323 F.3d 895, 897 

(6th Cir. 2003); In re Mego Fin. Corp. Sec. Litig., 213 F.3d 454, 463 (9th Cir. 2000). 

14. Consistent with the foregoing, this Court finds that the request for incentive awards to the

Class Representatives, in the total amount of $15,000.00, is reasonable and consistent with 

incentive awards in other class action litigation.  See, Cook v. Niedert, 142 F.2d 1004, 1016 (7th 

Cir. 1998) (approving incentive award of $25,000 for named plaintiff whose settlement was 

valued at $13 million dollars).   

THEREFORE, IT IS HEREBY ORDERED THAT: 

1. Class Counsel are awarded the sum of $104,915.95 in reimbursement for litigation

expenses which they have incurred and which they reasonably expect to incur through the 

conclusion of this litigation. 
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2. Class Counsel are awarded attorneys’ fees in the requested amount of $2,627,600.00.

3. Incentive awards to three Class Representatives are hereby approved in the total amount of 

$15,000.00 to be paid as follows: $5,000 to Elna Sefcovic, LLC; $5,000 to Juhan, LP; and 

$5,000 to Roy Royalty, Inc. 

4. The attorneys’ fees and litigation expenses awarded to Class Counsel should be paid from

the Class Settlement Escrow account.

SO ORDERED. 

DATED: March 15, 2019. s/Michael E. Hegarty   

United States Magistrate Judge 

Case 1:17-cv-01990-MEH   Document 130   Filed 03/15/19   USDC Colorado   Page 6 of 6




